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31-05-2022 Both parties are represented.

Today is fixed for order.

With the following order, I intend to dispose
of this Misc(J) Case.

Vide petition no. 236/2009, based on which
the instant Misc(J) Case has been registered,
the  petitioners  have  filed  an  application
under Order XXI, Rules 97, 98, 101 read with
section 151 of the Code of Civil Procedure,
1908.

Petitioner's  prayer  in  succinct  is  that  the
petitioners and the proforma opposite parties
no. 1 to 14 are in possession of the suit land
in Title  Suit  No.  97/83 and Title  Execution
No. 05/2001. Petitioners have submitted that
they had no knowledge of the proceedings in
Title  Suit  No.  97/83  and  subsequent
proceedings in Title  Execution No. 05/2001
till 30.12.2008 when the bailiff of the Court
along with police went for eviction to the suit
land. Petitioners have submitted that due to
resistance by the petitioners, decree holders Contd...
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could not execute the decree in Title Suit No.
97/83.  Petitioner's  have  further  submitted
that they have permanent structure on the
suit  land  and  that  they  shall  suffer
irreparable loss and injury in case of eviction
as they are the absolute owners of the suit
land.  Petitioners  have  submitted  that  the
decree holders were never in possession of
the  suit  land.  According to  the  petitioners,
Amiruddin  Hazi  on  06.03.61  by  registered
sale deed no. 820 for the year 1961 sold his
land to his  wife  Musstt.  Liljan  Bibi  and on
08.03.61  sold  his  land  to  his  daughter
Khateman Nessa by registered sale deed no.
821  for  the  year  1961  and  delivered
possession thereof. So he had no right, title,
interest  in  the  land  to  sale  it  to  anybody.
Petitioners have submitted that except wife
and daughter of Lt. Amiruddin Hazi nobody
had saleable  right  with  respect  to  the  suit
land  and  the  registered  sale  deed  of  the
decree  holders  namely  1)  Suresh  Chandra
Das  2)  Sashi  Mohan  Das  3)  Rohini  Kanta
Mandal  in  their  favour  are  forged  and
fraudulent.  Petitioners  have  submitted  that
the  decree  holders  were  never  been  in
possession of any portion of land.

Hence, the petitioners have filed this case to
stay  the  Title  Execution  Case  No.  05/2001
and set  aside  the judgment and decree in
Title Suit No. 97/83. 

Heard. Perused.

Opposite parties have filed written objection
wherein  they  have  contended  that  the
petitioners have no locus standi  to  file  the
instant case as they have no right, title and Contd...
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interest  in  the  suit  land  in  Title  Suit  No.
97/83 and Title Execution Case No. 05/2001.
Opposite  parties  have  submitted  that  the
petitioners were well aware of Title Suit No.
97/83 as the defendants in the said title suit
had preferred Title Appeal No. 31/92 against
the  judgment  and decree  in  Title  Suit  No.
97/83. Title Appeal No. 31/92 was dismissed.
Opposite parties have further submitted that
the  petitioners  and  the  proforma  opposite
parties have no right, title and interest in the
suit land and they are trespassers and came
to  the  suit  land  after  passing  of  aforesaid
decree of Title Suit No. 97/83 as men of the
judgment debtors. The petitioner nos. 1, 2,
3, 7 and 8 are lispendens transferee and the
petitioners no. 4, 5, 6, 9, 10 and 11 together
entered into different portion of the suit land
after passing of aforesaid decree of Title Suit
No. 97/83. Hence, all of them have no legal
right to be in occupation of the suit land or
any  portion  thereof.  Their  possession  and
construction of  house  is  itself  illegal  hence
question of suffering any irreparable loss and
injury  if  they  evicted  there  from  as  per
decree does not arise at all. Opposite parties
have submitted that the petitioners are not
the judgment debtor of the aforesaid decree.

Opposite  parties  have  submitted  that
petitioner no. 1 Khairul Basar purchased land
measuring 1 bigha 15 lessas of dag no. 72 of
periodic  patta no. 63 situated at  Kochgaon
on 08.01.1991 vide registered sale deed no.
27/91  from  Amina  Khatoon  who  was  a
defendant  of  aforesaid  title  suit  and  the
petitioner  no.  2  Hibijur  Rahman  purchased
land measuring 1 bigha under dag no. 136
periodic patta no. 43/2 situated at Kochgaon Contd...
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on 14.06.1993 vide registered sale deed no.
589/93  from  Amina  Khatoon  and  both  of
them  constructed  houses  and  structures
thereon  and  residing  with  their  families
thereon.  That  as  per  their  own averments
both of them are lispendens transferee and
they came to the suit land after long years
from the institution of the suit.  So both of
them have no right, title and interest in the
suit  land  and  they  are  in  wrongful
occupation.

Petitioners  have  submitted  evidence  on
affidavit of P.W-1 Md. Khairul Basar, P.W-2
Md.  Hibijur  Rahman  and  P.W-3  Md.  Nurul
Haque  and  exhibited  the  following
documents :

Ext.  1  :  is  certified  copy  of  petition  for
execution of decree.

Ext. 2 :  is certified copy of warrant to bailiff
and report of bailiff.

Ext. 3 :  is certified copy of order passed in
T.EX. 05/2001.

Ext. 4 :  is certified copy of amended plaint.

Ext. 5 :  is certified copy of jamabandi of P.P
No. 63 dag no. 72.

Ext. 6 :  is certified copy of jamabandi of P.P
No. 2 dag no. 236.

Ext. 7 :  is certified copy of jamabandi of P.P
No. 2 dag no. 236.

Ext. 8 : is original registered sale deed no.
27 for the year 1991. Contd...
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Ext. 9 : is original registered sale deed no.
589 for the year 1993.

It is to be noted that no cross examination of
P.W's  was  conducted  despite  ample
opportunity.

Upon hearing both sides and perusal of the
case record it is note worthy to mention that
the  right  of  the  obstructor  to  protect  his
possession is by showing a legitimate, legal
and better right than the decree holder but
such right would not extend to challenging
the decree of execution [Kesarben Dhulaji Vs
Amarsingh Baldev Singh Chauhan 1996 AIHC
465, 470 (Guj)].

The instant case has been filed under Order
XXI, Rules 97, 98, 101 read with section 151
of the Code of Civil Procedure, 1908. 

An  executing  court  may,  in  exercise  of
inherent powers order delivery of possession
to decree holder or auction-purchaser if it is
satisfied that third party is in possession of
property and he has no bona fide claim to
retain  possession  of  property  in  his  own
right.  [Radhika  Mohan  V.  Gyan  Chandra,
(1910) 6 IC 120 (Cal).

Rule  98  can  be  invoked only  in  the  cases
where  resistance  or  obstruction  to  the
delivery of possession is caused without “just
cause”.  In  other  words,  resistance  or
obstruction must be unjust, unwarranted or
ill-founded.[Shiv  Dayal  V.  Sulochana  Devi,
AIR 2000 P&H 77:(2000) 2 Del 266].

But if there appears to be a bona fide claim
by the person offering resistance or causing Contd...
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obstruction, the power under this rule cannot
be exercised by the  Court  and no delivery
can be ordered.  [Rudramma V. Nagi,  1910
Mad WN 641:(1910) 8 IC 133].

In  the  instant  case,  the  petitioners  have
claimed right, title and interest with respect
to  the  suit  land  stating  that  it  has  been
purchased from one Amina Khatoon whereas
the opposite parties i.e. the decree holders
have contended that Amina khatoon was a
defendant  in  Title  Suit  No.  97/83  with
respect to right, title and interest regarding
the  suit  land  and  that  the  petitioners  are
transferee lispendens. 

The  exhibits  in  the  form  of  jamabandi
adduced by the  petitioners  with respect  to
the suit land cannot be held to be conclusive
of title with respect to the suit land in favour
of  the  petitioners  in  light  of  the  following
observations :

In  R.K.  Madhuryyajit  Singh  and  anr  Vs
Takhellambam Abung Singh and others AIR
2001 Gauhati 181, the Hon'ble Gauhati High
Court held as follows : 

“Mutation  of  name  of  a  person  in  the
revenue record does not ipso facto create or
extinguish the title of the person, nor does it
lead to any presumptive value. The revenue
record basically entitled a person to pay the
land  revenue  mere  entry  in  the  revenue
records  does  not  ipso  facto  lead  to  the
conclusion that the mutation in favour of the
plaintiff convey title in their favour”.

In the instant case, burden of proof as per
section 101 of the Indian Evidence Act, 1872 Contd...
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is on the petitioners to sustain their claim of
right,  title  and interest  with respect  to the
suit land.

In the instant case exhibit-6 shows the name
of Amina Khatoon from whom the petitioners
have  claimed  to  have  purchased  the  suit
land.  However,  Amina  Khatoon  was  a
defendant  in  Title  Suit  No.  97/83  with
respect to right, title and interest of the suit
land and the said suit has been adjudicated
and decreed in favour of the opposite parties
i.e. the plaintiffs in the said suit.

Further, it is to be noted that an executing
court  cannot  go  behind  the  decree.  The
executing court has to execute the decree as
it stands and has no power to vary or modify
the  terms  or  to  question  the  legality  and
correctness of the decree [State of Punjab vs
Krishan Dayal Sarma, AIR 1990 SC 2177]. 

Therefore,  in  light  of  the  above  discussion
and  material  on  record  in  the  form  of
evidence adduced by the petitioners, Order
XXI  Rule  98  of  CPC cannot  be  invoked as
resistance  by  the  petitioners  towards
execution of the decree in T.Ex. No. 05/2001
appears unjust and unwarranted.

Hence,  court  is  of  the  considered  opinion
that the prayer of the petitioners to set aside
the judgment and decree in T.S No. 97/83
under Order XXI Rule 97, 98, 101 read with
section 151 of CPC is liable to be rejected.

Petition is hereby rejected and disposed of.

Misc(J) case is hereby disposed of.
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